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EMTRAL INTELL|GENCE AGEMNCY

Office af Legislative Counsel

s Washinglon, [. €. 20505
S A ) Telephone: 351-6121 (Code 143.6121)
St

TO: Pat L Donnell

The White House

For vour reguest, a copy of our
raticnale on 5. 2543, Please note
thit we recommend an axe mption
from the in camera provision as this
was prepared before the bill was
reported out. It does, however,
prosent arguments against the
Muskie amendmaent.

Assistant Lepislative Counsel

23 May 1974
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COURT REVIEW CLASSIFIED MATERIAL UNDER

FPROPOSED FREEDOM OF INFORMATION ACT AMENDMENTS

FProblerm: Alde-Memoire

Excerpt Senate Report on 5. 25343 (Tab A}
Excerpt House Report on H.R. 12471 {Tab B}
Court Review Provision in 5. 2543 (Tab C)

Excerpt Scnator Konnedy's Gomments on
5. 2543 Committee Repart {Tab D)

Letter to Senator McClellan (Tab E)




1.

AIDE-MEMOIRE

Amendments to Proposed Freedaom of Information Act Amendments

. 2543

Section (b)(1) of 8. 2543 as amended in Committee would overrule the
decision of the Supreme Court in the Environmental Protection Agency
v. Mink, 93 5. Ci. B2Z7 (1973), by authorizing court roview of the
contents of records withheld by a Federal agency under the nine
specific cxomptions set forth in Title 5 U.5. G. A. 552(b). The purpose
of such review would be to deterrmine if the information withheld meets
the criteria of the exemption involved.

Matters specifically exempted from public inspection by section 552(h)
of the Freedom of Information Act include those "spoecifically required
by Executive Order to be kept secret in the interest of the national
defense or foreign policy' [552{b){1}]. It was this cxemption which was
at issue in the Mink case. A separate cxemption from public inspection

ig afforded matters "specifically exempted from disclosure by statufc'
[552(B){3)].

There is an important distinction befween these two exemptions. The
former refers to classification of information under Executive Order,
which speciflies criteria for evaluating and classifying governmental
documnents. The latter exemption, based upon express statutory
authority, involves an act of Congress approved by the President

which directs the proper handling of especizlly sensitive information.
Three such categories of information are: Restricted Dats [42 U, 5. C. A.
2162], relating to atomiec energy matters; Communication Intelligence
[18 U.5.C. A. T98]; and Intellizence Sources and Methods [50 U. S. G. A.
4053(d}3} and g]. It should be made abundantly clear that it is not the
intent of Congress to encourage or authorize a detailed court review

of information which has been specifically designated in an act of
Congress as deserving of statutory protection. This distinetion is
racognized by the Judiciary Committee in its report on 5. 2543 (Tal A).
The House report on H.R. 12471, 2 similar bill, also recognized this
distinction for Restricted Data (Tab B).
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5. 2543 provides further protection of sensitive information by requiring
the court to exercise a test of reasonableness in its review of agancy
head detertminations in matters involving national security (Tab C).

In effect, the court should not substitute its own judgment for that

of an agency head, recognizing that reasonable men do differ in their
judgments as to the degree of protection required. Senator Kennedy

in {iling his report on 5. 2543 noted this special provision (Tak D).

The Central Intellipence Agency sought an exemption from the

in camera court review provision of 5. 2543 prior to the amendments
by the Tudiciary Committee (Tab E). If 5. 2543, as reported, is
amended to drop the procedures for the in camera court review
racemmended by the Committee, the original Agency position for

an exemption must be reconfirmed.




Excarpt {from Senate Judiciary Comrnities

Report on 5. 2545

By statnte certrin special euterroriea of ensitive inFormation—Ite-
stricted Dinte (42 1150, 2 2162). Commuonication Intellizence (15
5.0 8 TORY, and Trtellinenm Sourees and Lakhads A B R A ]
{1} (%) and {g))—must be given speeinl protection frem upauthor-
1zedl dlisclosure. These cafemorios of information have been exemybed
feom public inspection under section 332(h}(3), s ecifienlly ex-
cuipted from diselosure by statute,” and (b} (1), “speci cally required
by Executive Orider to b kept secret in the intersst of the naticnal
defenza or foreign policy.” The Committes believes that thisa eate-
sgavies of information will be adeguuter protected under 8. 9545, Tf

iwh information iz ever subject to court review, the review will he
condicted in camern under the procedures established in tha bl for
tnformation exenpt under section 533 (h) (1), which s basn amended
to include matters specifically required to ke kept secret Hhy an Ex-
ecifive Order or sfainde,” Tt i3 nloo expect e that in such rases the conrt
will recogmize that such information in inherently sensitiva and that
the latitude for diseretion permitted unider Ezecutive Order 11052
does oot anply to such informntion.

The specific procedures delineated in section 552 () (£ {8 (i1} up-
Pl culy to enzes where exemption (b} (L) i3 inveled.
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House Report 93-876

Tven with the brogsder langrusze of {ligse armendments as they apply
tn exemption (B){1), information moy still be protected ungder (i
exemplion of 55?I:hﬁ{3}: Uspacifically axn-mplm[pfmm distlosure by
statute! This would be the ense, for example, with the Atomic
Ewerzy Act of 1934, 0s nmended, Tt fentuces the “horn classified’
comeept. ‘Lhis means that there is ne wdministralive discration to
elossify, if information s defined as “restricted data” undec that Act,
but enly to declassify such data.

The i comera provision is permissive and nol mandatory, Tt is the
intent of the committes thub each court be fron to employ whatever
menns it finds necessary to dischargs its responsibilicies,




Court Review Provision in 5. 2543

“(B)(t) On complaint, the disirict conret of the Tniled
Siates in the distriet in which the complatnant J:'-Eﬁd:r.ze'.-i, e
fiewa fJag prancipal place of buziness, or in which the agency
veeereeds are sitwafed, ar tn the District of Celwinbia, hes juris-
diction to enjoin fe ageney from owithlolding ageney veeords
anel to order the production of any agencyy records smproperly
weithleeld fr'lr:m the complainant. Tn such o cose the eonrt shofl
crtsigler the cose de noro, willi such {n ciamera eecminalion
of the vequested vecords as it ffuds appropriate fo defermine
whetfier swele veeovds o any povet thereof mag be aeithield
wncler any of the evemptionz sel forth in sudsection {h) of
thiz seetion, amd the beeden b5 on the agency fo susfain ifs
action.

“fii) Tn determining whethe: o document is in fuet spe=

.g-;;:{-r-r.rf;;; .--{-rlr.'r;."w? frp oo [reemdive avder o stefite fo be .'r-'r'lirl.f

{continued on next page)



Court Review Provision in §. 2543 [continued)

seered fie Mhe Dferest of pational defense or foreign policy,
e comdt nhiy reciew the condested document in camera if it s
wneble o resolve the madler vi the basis of affdavits and other
i formeation sefanitted Ty the ywviies. Tu eonjuaction with
i in camera cxanindalion, the counrt may consider further
avegusent, or gn e porte showg by the Government, 1o ea-

plaration of the withfolding. If teeve has been filed e the

“record an affidacit by the head of the agency certifiying that

he Js personally evewined the documents withheld and has
determined after sweh ceominalion that ey should be with-
held wnder Whe critevia established by o statute or Breculive
avder veferred do in subsection (G){1) of this section, the

conrt shall sustain sweh withholding unless, following ifs in
T e

cemeren eoemaation, 1 finds e withholding s without a ven-

sonable basis pider suel criterie.




Excerpt frorm Senator Kunnﬁdgrh‘ Floor Comments on

Judiciary Committee Heport on 5. 2543

Wher= ayahcies wank bo withield docu-
menkd wadar a stobute or Exesubive arcer
o5 being clazalbed I b interest of Da-
tlapal dafense or for=ign pobley-5. 2343
a3 amended provides that pourts may ex-—

e % - .
fdaa du e i gonky Divn nadyas Iy CHITL

era and must d=tectine whether o fosh
the desuments werg propecly claasifed.
The bill sets aut poocadurss to proleck
partizulasly sensitive information, and §%
provides thas couris shouid uiilize an in
comearn examinatlon onxly £ they cannot
resglve tha motter an the bosls of ocae-
ments nnd aGdavlts Bot it Srmiy estab-
lizhza the princlele of judlcin] review af—
nod neeaunbabnlliy cutslde the expcutize
brameh for—agener decisions (o classiis
taErizd,




CENTRAL INTELLIGENCE AGENCY '
WasHinaToN, 0.G, 20303

30 April 197
Heonorable Johwm L, MeClellan, Chairman

Intelligence Operations Subcomzaitiad

Commnittes on Appropriaticns

Unitad States Senata

Waghingten, D, C, Z05L0

Dear Mr. Shairman: i

This lettar ressonds o your reguest for comments on the p gainlo
I ¥ 3

imipact upon tha operations of this Agency ol S. 2543 which amonds tha

Freadom of Information Act (5 U.5.C. 522).

Presently, this Ageiicy's records are fov the most part nok
available for public inspection becatse the Act exempls, amoig GLher
. things, mattars that are;

b {l) specifically required by Sxecutive order io
be kept secret in the interest of the national defense
or fareign policy;

{3} specifically exempied {rom disclosure by statuta;

lthough 5. 2543 retaing thesa general exemptions, it adds a
new provision which would permit an in camera court review of any or
21l records to determine whether they shall be subject to public inspectica,
This provision appears to be designed 0 evarrile a Supreme Courk .
decigion that the contents of records withheld under exemption (Il
are not reviewable by the courts (Envircoamental Protaction Agescy Ve M

93 5, Ct. B27Y {L973)).

el
LLoLr ]

The Naticnal Security Act of 1947 provides:

S M, , . That the Diractor of Central Inteiligeace shall
be responsible for protecting intelligence sources
. and mothods from unauthorized disclesure; [See. LWIZ{E){Z))




This language is designed to protect the lives and welfare of sources
of sensitive foreign intelligence information and to protect against the
compromise of technical collection efforts.

I do not believe that the nation's interost would best be served
Ly lepislation which would maka it possible for the most sensitive of
Agency records to be subject to court raview as a result of a suit by
an individual, who under the statute may not aven be a U, 5. citizen,
for their public inspoction. It is recommended that information
which is made inhereatly sensitive by statute be exempted from tho
court review provisions of 5. 2343, Suggoested language accomplishing
this for three categories of sensifive information recopgnizad by statuta
{Iantelligence Sources and Metheds, Communications Intellipence and
Resiricted Data) is enclosad,

If 5. 2543 or similar legislation is favorably comsidered, it is
hoped that you would be able to support appropriate exemption for thie
Agency as proposed.

Sincaeraly,

tal

W. E. Colby
' : Director




AMENDMENT TO 8. 2543 (Committes Print, January 2%, 1974)

The addaed language is underlinad and would be insertad at line 16, page 3:

"{B) On complaint, the district court of the Unitod States
in the disivict in which The complainant resides, or has his
principal place of business, or ina which the afency rocords are
situabted, or in tha District of Golembia, has jurisdiction o

i
enjoin the agency from withholding agency records and to order
i the production of any ageney records improperly withheld from

the complainant. In such a case the cours shall considar the

! I ¢ case de nove, with, excent for matters withheld under section

252{b){3), invelving, but not limited ta, Restricted Data,

intellizence sources and methods, and communication
L] e

intelligence under seciions 2162 of Title €2, 403(d){3) and w03m

of Title 50, 798 of Title 18 and 73 Stat. 64, such in camera

examination of the requested rocords as it finds appropriate
to determine whether such records or any part thereof IRy
be withheld under any of the axempiions set forth in subsection

{b) of this section, and the burden is on the agency to sustain
] ] 1 i

ibs action.



