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LEQIAL ATIVIE AFF &P

Hepartment of Justire
Hashiugton, 8.C. 20530

Honorable Roy L. hsh

Director, QOffice of Management
and Budget

Washington, D.C. 20503

Dear Mr. Ash:

In compliance with your reguest, I have examined
the enrclled bill (H.R. 12471), to amend section 552
of Title 5, United States Code, known as the Freedom
of Information Act. Since the facsimile of the enrolled
bill is not yet available, the review has been made of
the bill as it appears in the conference report (Senate
Report No. 93-1200 of October 1, 1374).

The enrolled bill is designed te improve the admini-
strative procedures for handling requests by the public
under the Freedom of Information Act for access to
government documents. The bill makes numerous substantial
changes in the present Act. While there are many pro-
vigions with which we do not disagree, there are some
points upon which we take strong exception.

The attached proposed memorandum of disapproval gives
general support to the principle of strengthening the
Fresedom of Information Act and promoting the cause of
openness in government, while at the same time highlighting
the defects which we see in the bill and regquesting their
elimination.

It is recommended that the enrclled bill not receive
Executive approval and that the substance of the attached
proposed memorandum of disapproval be included in the
veto message.
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HEMORANDUM
AMENDMENTS TO FREEDOM OF TMFORMATION ACT
DRAFT VETO MESSAGE
MODIFIED BY THE TREASURY DEPARTMENT

(LAMGUAGE TD BE DELETED ENCLOSED TN BRACKETS; LANGUAGE ADDED UNDERLINED)

With great reluctance and regret, and wlth my earnest request that this
legislation be promptly re—enacted with the chanpges discussed below, L am
returning H.R. 12471 without my approval. With these changes, the leglelation
will significantly strengthen the Freedom of Information Act and the cause of
openness in government to which T am committed. But without them, it will
weaken needed safepuards of individual privacy, impede law enforccment, Impair
the national defense and our conduct of foreign relarions, diminish che ability
of federal agencies to process information requests Eairly and intelligently,
and impose substantial additional expenses upon the taxpayers that can nmeither
be controlled nor accurately ecstimated,

Mone of the chanpes discussed below would alter the objective of this
legislation, nor would they eliminate any of its basic features. Some of them
will pive users of the Act important vights not contaiped In the bill as it
now stands. These minor but important revisioms will eliminate seripus
constitutional difficulties and greatly enhance the practical werkability of
the legislation.

First, a limited change 1s needed in the judicial review provisions ag
they would apply to classified defense and foreign policy doecuments. [ am

prepared to accept those aspects of these provisions which are designed to




enable courts to inspect clasgsifled documents and review the justifiecation
for thelr classification.. I am not, however, able to accord the courts
what amounts to a power of initial decision rather than a power of review,
in @ most senslicive and complex area where they have no particular expertise.
A8 the legislation now stands, & determination by [the Secretary of Defensa]
a responsible icial of the Executive Branch that disclosure of a document
would endanger our national security must be overturned by a district judge
if, even though it is reasonsble, the judpe thinks the plaintiff's positlon
just as reasonazble. And Lf the district judge’'s decision of equal ressonable-
ness is based upon a determination of fact, it cannot ewven be undocne by a
higher court unless "clearly erromecus.” Such a provision not only wiolates
congtitutional norms, it offends common sense. It gives less welight to an
executive detersination invelving the protection of our most wital national
defense interests than is accorded determinations iovolving routine regulatory
matters. I propose, therefore, the mimor but wvital change that where
clagsified documents are requested the courts may review the clasgification
but must wphald it 1f there is reasonable basis to support it.

The proviesions smending the 7th exemption of the Act, covering investi-
gatory files, would serloualy jeopardize Indfvidual privacy and the abilicy

of the FBI and other law enforcement agencies to combat crime, for example.

Individual privacy demands that the second-hand, wunevaluated assertions

gbout individuals contained in investigative Eiles not be released without ff
careful evaluation of thelr impact; and effeckbive law enforcement requires l“
conpfidence on the part of those who are asked to provide information about

possible violations of law that thelr identity will be preserved imviclate.



The present bill will assure these protections only in theory--not in
practice. Confidentiality can simply not be maintained 1f many millions of
pages of FEI and other investigatory law enforcement files become subject

to compulsory disclosure at the behest of any person, except as the govern—
ment may be able Co prove to a court—separately for each paragraph of each
document-=that discleosure "would" cause a type of harm specified in the
amendment. Our law enforcement apencies do nmot have, and assuredly will nat
be abla to obtain, the large number of trained and knowledgeable personnel
that would be needed bto make such a line-by-lineg examination with respect Lo

information requests that sometlimes Involve hundreds of thousands of documents.

Simila kE callection ac of the Internal Heve Service could

he impaired by a further liberslization of access to law enforcement flles.

Experience has shown that sephisticated taxpavers will ubilize provisions

such ag those in the bill to supplement discovery in both criminal apd civil
pepedings with the potenCi: £ gsoverely curtailing and delaving audit

: tax ares until che =matter of access

rosecutions in

lnvesti
iz finally resolve T could resulk in g of tax rTevenwes. In order to
meet the Congreas' legitimate concerns with the existing fnvestigatory files
exemption, I propose, instead of the unreallistic provisions contained in the
present bill, the following new safeguards: (1) prohibicion againet placing
in investigatory files records which are not investigatory records: (2] elesar
gspecification that the existing exemption does nob apply to noninvestigatory
records that are found in investigatory files, and (3} substitution of the

tests proposed in the present bill for the investigatory files exemption when
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the documents covered by the request are less than 50 pages in length, unless
the agency specifically finds (subject to judicisl review) that application of those
tegts is mot feasible or not in furtherance of the purposes of the Act.

The administrative time limit provisions in the bill are aimed at a
desirable goal, but are too rigid, considering the great variety In the nature,
size, and difficulty of Freedom of Information requests. In Chelr present Eorm,

they will reguire gmployees of apencies, particularly thoge, like the Internal

] e Service hi ve voluminous records in numerous locatdons, to malse
hasty judgments on the availability of roequested records and thereby lead to

unnecessary dentals in some cases and Lo careless grants in others, sacrificing
individual privacy, commercial confidentiality, and the proper performance of
government functions. They make no allowance for consulting either individuals
or husiness firms when records about them are sought] nor do they take into
account the aituation of an agency like the Immigration and Naturallzation

Service, which recelves almost 100,000 requests a year for information contained

in over 12,000,000 files kept at &7 locatlons, or the Internal Revenue Serwvice,

which maintaina literally hundreds of millions of tax records at over 146

locatiens. I urge that the time limit provisions be changed [sp a8 generally

to rafleer the recommendations of the Administrative Conference of the Uniced

States] te provide more reallstic and practical limits. While It may not be

essential for every agency, in =y judgment, a minimum of 30 days for an indtial,

plus 30 days for an appellate, respgise is phsolutely essential for apencies

such as the Internal Revenue Service. The ability to extend such periods [or

an additignal dave upon the personal determination of the head of the agenc

iz wlsa necessary., I would, mofcowe ropose that further extengions pe - ¢
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permitted for good cause shown. MAs safeguards against agency abuse of time

extensions, I would agree to limicing any one extension to 10 working days
and also giving a rtequester the right, which the hill does net now confer,
to challenge in court am agency's Jjugtificatlion Eor Issuing cxtensions. I
would alse favoer inclusion of a provision suthorizing and encoursging
specially expedited service for the news media and others with a special
public interest In speed.

In many agencies, final decisions to deny information are made by

presidential sppointees., The bill contains provisions for disciplining thoge

apency persoanel who have : d arbitr:

the withholding of documents. Those provisions would redquire A court to malke

writton findings and the Civi]l Service Commigsion then to initiate procecdings

to determine whethar diseiplinary action ia warranted apgainst the officar or

epplovee who is primarily responsible for the withholding. The Ciwvil Service
Cormigsion 18 to submit its Findings and recommendations ta the aseney con—

cerned and that apency 1s ba take the corrective action that the Conmiszsion

recommends. Tt is questiopable whether the Civil Service Commission has

jurisdiction over presidemtial appeintces who may have made the decision to

withhold. Tt Is alsp questionable whether an agency may take disciplinary
action agalnsc such officials. Tt would seem that only the President could

plearly take such action. I veccemend that the Congress glve further considera—

tion to this provision in light of these factors.

Finally, fairness to the taxpayer and to the persons who are the subjects
of federal records calls for some changes in the closely related provisions

which would prohibit any charge for examination of records regardless of the



amount of work involved, while cempelling extensive editing inm order to
release "any reasonably segrapable portion"” of & record. Under cthe Fes
provision, corporate interests could requirve massive vesearch ln governsenk
records for their own gain at the caxpayer's expense; and that expense would
be preatly inflaced by the editing provision. Agencies would be under great
pressure to reduce their editing work by releasing records without adequate
consideracion of the impact upon Individuals or upon government Eunctions.

To correct these problems, I propose that fces for services other cthan search
and duplication be permitied under the user charge statulbe where they exceed
5100==with right to a gquick and independent administrative review of the [ees,
and to court review. I also propose that the editing requirement be made a
general but not a uwniversal rule, that ie, dinapplicable in those situations in
which it is found by the agency to be not reasonahly practicable, not in
furtherance of the goals of the Act, or not consisient with the naburpe and
purpose of the exemption in gquestion——again with the right te juedicial review
of this determination.

I again emphasize that the changes discussed above do not eliminate any
of the basic features of this legislatien, which I endorse. They can
sccurately be described as technical changes,; which enable the same ecbjectives
to be achieved in a fashion which avolds adverse effects that would otherwise
ensug. It is my £lrm belief that they would not weaken but would strengthen
this legislation, because the predictable effect of the present bill's

impracticsble snd undesirable demands upon administrators and judges will be



te diminish respect for, and reduce the careful observance of the Freedom

of Information Act. I am submitting to the Congress, bogether with this

veto message, an Adminlstration bill which 13 ddentical co H.R. 12471, with

the mingr but important changes I have discussed above, I hope that bill

will receive che wide support 1t descrves.




