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- DRIEF FOR THE UNITED STATES
" (SECRET PORTION)

‘There have been great diffizulties i) the presc

of this case. The United States does not know vhat mate:

are in the possecssion of the New York Times or the Washir

Post, and nalthor District Court below was willing Lo rses
Gisclosure of these papaess, oven in camern, without ropoc
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sentatives of the United.States present. It would appear

in evidence that the papers already published by the two
newspapers bear some relation to a compilation of 47 volumes
entitled "United States-Vietnam Relations--1945-1967,"
prepared by a Vietnam task force in the Office of the
Secretary of Defense. The covers and every page in this
compilation are marked "Top Secret--Sensitive.”

Tt was obviously impossible for the United States
to prove directly that the publication of the papers held

-
by the two newébapers would involve immediate and irreparable
injury to the security of the United States. The only method
by which the United States could proceed was to seek to show
.that there were items in the 47-volume atudy which would
have this consequence.

when it appeared to be impracticable for the
Washington Post to produce in camera the papers-it had, the
District Court said:

"THE COURT: I think‘if you feel that

way, because of your problems, I can pro-

ceed on the assumption that you have all

the documents the government is referring

to. We will proceed on that basis. If you

want to show that there are some documents

you don't have, you can prove it. I will

proceed on the assumption you do."

Accordingly, the government introduced evidence
through witnesses, and through affidavits, which made specific
reference to items in the 47-volume compilation. The 47
volumes were available in the courtroom in the District of
Columbia, the relevant portions being régarded as incorporated
by reference in the teséimony and the affidavits considered

by the Distriect Court. The 47 volumes are a part of the

record in the New York Times case in the Southern District of

- — e T
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New York, and have been transmiéted to this Cou;t as a part
~of the record here.

1+ is to these 47 volumes that references have
peen made in the "Special Appendix" mentioned in the deci;ion
of the United States court of Appeals for the Second Circuit,
and in the orders entered by this Court in these cases on
June 25, 1971. This ig likewise true of the iteﬁs included
in the “supplemental l1ist*® which was £iled (in accordance with

che decision of the/court of Appeals for the Second Circuit,

e

and with the orders of this court) by 5:00 p.m. on June 25,
1971. : *

The purpose of this poition cf the Brief fof the l
United States is toO refer to a selected few of thesze items
and to-endeavor to show that the publication of these items
could have the effect of causing immediate and irreparable
harm to the security of the United States. A number of
these items were considered hastily by Judge Gesell during
the hearing before him on Monday, June 21, 1971. No trace
of criticism is intended by the observation that Judgé Gesell's
consideration was hasty. 'This was inevitable under the cirf
éumstances. Nevertheless the consideration was necessarily
hasty. and the presentation with respect to it was iﬁevitably
extremely difficult since no one knows yet what documents
either of the newspapers actually have. It is true that they
have provided wTnventories.” However, these are not very
helpful, and they do not, in general, identify particular
documents. There are various versions of some of these

documents, and the inventories do not show which version the

papers have. It is also clear that they have some items
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which are included in the 47 volumes.

We now turn to a few selected items from the
47 volumes which, we submit, involve a serious risk of

immediate.and irreparable harm to the United States angd its

sacurity.

1. There are four volumas in the 47-volume
{

édmpilation wh%ch are designated in their entirety. They

1

o,

are: Volume VI-C-1,.VI-C-2, VI-C-3, and VI-C-4. These

-

o

——— e

contain a comprehensive-detailed history of the so-called

- ' negotiating track, Negotiz4ions were carried on through
- . . - - E "
c .. . * . ' . . . -
r2 ~ third parties, both/governments and individuals.. These
P .

included the Canadian, Polish, Italian,_Rumanian, and

Norwegian governments, They giso inc;uded individuals, somﬁ
'holéing.public-office, and some pri@aﬁercitiécns;.sometimes-
with the knowlédge of their:governmeqté.'and sometinmes with-
. ", out. their governmepf‘s being‘informéd. ) ‘.. : - ‘
These nggotia%ions, or negotiétionsrof'thié sort,
%re Being.contiﬁued.l'It isﬁob%ious'that the hope of the
.'¢_: terminaiiah of the war turns éo a large.extent 6q the succes
of negotiations of this sort. Tne ﬁe;er krows -where the
_break may come and it is of ‘crucial iﬁpbrtance to keep open
T evefy'pos;ib}é line.of_ca%municatioﬁ. 'Refcren;e may be made

to xecent developments with respect to Ching ac an instance

of a line of communication  among many wvhich turned out to be

S— "
. - . -

- . fruitful. . ..
The materials in these four volumes include
deroga£ory comments about the perfidiousness of specific

persons involved, and statements which might be offensive to

. -4- P




nations or governments. The publication of this material

is likely to close up channels of communication which

migh i '
ght otherwise have some opportunity of facilitating the

-- . closing of the Vietnam war.

2. Clzsely rolated e olis ic the +1cx Lhat (hers
is much material in these volumes which m*ﬂht give offense
to South Korea, to Thailand, ond to South Vietnam, just as

serious offense has alrecady been given to Australia and

s L . L3

Cdnada. ‘South Korea.fSouth vietnam, and hustralia have
- -

;'5 {trooPQ Ln Vletnam, ~and Thamland allows the use of a;rfleldr

:--" from vhzch 6555 of our sortzes are launﬂhed.

. n oy
-~ -

For the past many months, we have beer steadily

'W1thdraw1ng trcops -from Vzetnam. ‘fhe rate at which we can’

cJLtinue this-ﬁithdrawal depends upon the extent to whidh we

-

can’ cont;nue*to rely on the support of othc* natlons,-

notably South - Vlehnam,-xorea, Thalland, and Australla.' 1f
the publxcat;on of thls materlal gives offonze to. thesz

PN .countr;es. ‘and eome of thanare notnbly SEnSlthE, the rate
L . .

at wh1dh our own troops- can be wit hdravn will.be dlm*ﬁlshed.

. 2
et . ., &

" . This would he an 1mmed1ute military lmpact.raV1ng dzrect

-d'

-bearipglqn the security of the-Unzteu States and";ts cztzzéﬂs.'

”hcre are further refercnces to these ltoms ﬁn the

I“Spec;al Appendzx“ leed in the Unzted States COurt of Appuals

for +he coud C*rculu 1n the Now Vor? Times cas

) e, and in this
A

,.COurt.

. 3. .There are.specific references to the names and

activities of CIA égepts still qctiﬁp in Souvtheast Asia. There

.
S R F

ure referecncern to thn Lctiviti-z ot Lb- insionald Lcur,ty
" . . . . :-. '.’;‘-‘-
Igency. - -~
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N

-
. e —-..n——-o.—-'— bl
- - —

e



persons or activities which are cu continuing., No

designation has

This may not be'exactly equivalent- to the

dig-
closure of troop movements, but it i; very close to it.
4. Volume ViB-4(a), pages 249-257, 258-311,

'f.contéins specific reference to SEATO Contingency Plan 5

:;g_.dealing with communist armed aggression in Laos. This

dincloses whstSEhe_military plans are. The SEr TO plans

.
[ . .

:o= o contmnulng plans. Th:: snvolves not Oﬁly the disclosure

of n*lmta*y plans. but a breacn of falth Ulth othes friendly’

.

naﬁions,
L. ‘Sim{iarly, ﬁdlume IV=-A-1, pages A28 to A—31,

ALt oses SEATO Operat;ons Plan54 and 6 dealzng with m;lztary

Hsitions with respect to Laos, Cambollg, "hglland and

Pakistan.. These are continuing military plzns made by us

~jointly in association with the other nations which are
parties to SEATO. Such_publication not 6nly discloses the .
' .. plans to possible enemies, but also involves risk of loss of

-

support of fr;endly nations,
"5 Volume IV—c-G(b), page 129 sets forth the
‘Tnited Statqs intelligcnce communlty's estimute of the Sovie

re.ction to the Vietnam Har.: This was made in 1957, but is

in large part still applicable. Thé_disclosure of this

-,

IRTA *mat;on v111 give Sov;et int elligence iﬁsibhts into the

- -..

* capocity of oux 1ntellaﬁ<nce op,ratzons. and ngre strengthen

W,

"

2 i HIEY . g de du .- '3 T T Y . e Pt N T
thow koth by ﬁtcxng thoen bBobter tufarstondlng o o, ROl BY
. .

lewding them Lo corxuct matiers on theizr side.

. 7
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G.'Closely ralated is Volume IV~C-GTh),'paru 157

Tthis 15 o letcd Ftatcs int cll;guncu ho"rd c*L;muLe of

_.uov1ct capaczty to prov;de various typc oi_weupons to na_t}

V;etnam. rhcre ls much about 1t that iz current and lto

.'.I e - - — ‘ - l;
ya 7. lume V-C-6 (b). page 153. is an internal

J

"-_-a.-: Vomre IV-0-7 (b), pages 162 -163 containg -

thc full tert of a telegram from Lleuellyn Lnnmp cn when -

he was Ambassacor to Moscow 1n 1968 Thls glves bhe

. .
Y ¢ D " ".

'--. ¢ -
.Sov;et rpactlon to Unlted Statev course of actlon in Vietnan.,

—

~
The puhllcatzon of uhls telcgram would provzde

_valuable intelligence 1nformatlon for the Rus sians.: It is-

. 1mportant to them to Lnow what wo th;hr about them.. hcroover

we qannot have an effectxve amba ssador abroad if he is not -

able to report c1ndzdly and in conf;dcncc to the Seczetary p

of State and the Provadcnt _ L "’ ' ' U '
The publication of thia'telegram vwoeuld impair
Be. Lluwellyn's continuing effectiveness. o is now an

-
- . . +

. amportant and valwable nesbor of our SaLT talke delegation

dealing with strategic arms Jlmltutlnn, vhich murely direetly

. - - e
‘i . M -
: - * - S hd T
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the security of the United States.
9. Volume IV-C-9(b), page 52, contains reference
extremely confidential discussioﬁs which took place
VA

between the milit etaffs of South Vietnam and Laos,

given to us in c;nfidence, relating to possible South
Vietnamese military action in Laos with the consent of :
Laos military authorities. The publication of this not only
involves a breach of confidence, but also involves grave rigk

of reactions. from the other nations involved.

cyphers., These are now rdgarded as not destructible, or

sufficiently nondestructiblé\ to be préctically effective, S&:j::::
The question which involved is the codes and
cyphers of other countries, parfyjcularly the codes and ciphers

of unfriendly nations.

There are various items i these velumes, among
those which have been specified, whicH will have the
followiné conseguences:

- (a) They will make the enemy aware of
significant ;ntelligence successes,
(b) "With this information, the int ligence
analyst of an enemy country can estimate o
capacity. He can algso control methqgs of didsemination

of messages by his own country,’ in such a way to

minimize our chance of successful intefception. L

- 8 - -t L_____'____‘_:_-_;




Of the United States.

It is immediately conhected
o

—

——



e e mam e el L

1i. Finally, reference should be made to prisoners
of war. We are currently engaged. in discussions on the
-prisoner of war issue, in some cases with governments which
are not wholly friendly,tmu It
is obvious that thesge conversations are conducted on the
tnderstanding that they will be confidential, and they
are not very likely to be fruitful if that confidence is

broken. This is covered by the oral testimony of Mr. Doolin

in both caaeit

There isigne of these in particular which it:is very
likely that we will not be able to proceed further with
as a result of the publication of the papers which has -
already been made by the New York Times and the Washington

Post. The. longer prigsoners are held, the more will die.

There is, finally, the whole question of the institution
of the Presidency--the power constitutionally inhering in the
President as Chief Executive and as Commander-in-Chief of the
Army and Navy to conduc£ the foreign affairs of the United
States in a way which will not be unduly hindered, to protect
the lives and .safety of men in vig:nam, and to bhe able to
assure his top military aides, the Joint Chiefs of staff,
that the lives and séfety of men in Vietnam, for whom they,
snd the President, and“xhe Nation are responsible, will not
be endangered or subjected to unnecessgary risk. The Federal
Judiciary has been referred to as "the least dangerous
branch."” The Presidency can go to great lengths to provide
for such protectionnby establishing security classification
schemes, and by using great care in the selection of

its personnel. But,. in a nation as large and complicated
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as this one is, there will inevitably be weak 8pots in any
system. When such weak spots occur, the Presidency is
powerless to provide the required protection except with the
;id of the courts. In a Proper allocation of powers, under
the sepaiation of powers, each branch should support the
other, in appropriate circumstances. Just as the executive
has used itsg Power, through United States marshgla. and
through military force, to enforce the judgments of the
courts, the courts should supporé the Presidency in a narrow
and limited area~where such Protection is needed in the
effective meeting of the President's respongibility, and in
the safequarding of American lives. This is not a question °
of exception to the Pirst Amendment, but of rational inter-
Pretation of that provision wholly conuiatenf with its

‘history and purpose.

Since the publication of materials by the Times and
Post, a considerable nﬁgber of communications have been
received from foreign gsvérnmenta. Reference will be made
to two of these. |

On June 25, 1971, there was received from the American

Ambassador to a fr;endly country a te;egram_sygpiqg thaE_Fﬁéﬂn"

Principal minister of that country

) informed me last night (June 24) that {the
head of state) hag instructed him to express
Privately and confidentially grave concern
over the unauthorized Publication of the
classified Pentagon documents relating to
Viet-Nam. [The minister} indicated that
it was not the substance of these documents
which upset the [head of state}, but rather

ments, might
the pressg.




; -
A

A

relations with us the (head of state) is
completely frank in hig discussion of

highly sensitive confidential matters.
However, he has felt able to be frank with
us because he felt that we would tightly
guard the substance of confidential discussi.
and exchanges with him. 1If we are not able
to do this, saig [the Minister], it would ob-
have a very inhibiting effect on (this natio;
ability to exchange views with ug on confider
matters with full frankness.

A formal megsage has also been addressed to the Secret:
of State by the British Ambassador;fthe Rt. Hon. the Earl o:

Cromer, in which the Qﬁbassador 5ays:

- -

epm————

I write to express the concern of Her

Majesty ‘s, Government about the unauthorized

Publication of confidential exchanges between

: our two governments. T am instructed to

inform you that Her Majesty's Government

\! is concerned about maintaining the general
Principle rather than about any specifice

individual itemg * + o Her Majesty's

i Government only wishes to Preserve the

\ Principle that exchanges between govern-

|

A .

ments should be kept confidential in the
interest of good relations.

This is\a great and free country. It must remain a
great and free country. 1t has a remarkable Constitution,
of which the First Amendment ig surely an important part,
But it is, as Chiesf Justice Marshall 80 wisely observed in
the formative days of our republie, a Constitution which
the court isg expounding., It is a Constitution which has
worked, and.which must continue to work. Long eﬁperience
has shown tﬁat sound constitutional ¢onatruction is not to
be found in ahsélﬁ ist or doctrinaire constructions of any

of the provisionsg ‘of the Constitution. It is not suggested’

that the First Amendment must viéld to any other Provision

of the Constitution. It is suggested that the First

- 12 -
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Amendment must be construed in the light of the fact that

it is a part of a constitutioﬁ,particularly, where foreign
affairs .are so directly involved, and where, in a very real
sense, the workability and the integrity of the institution

of the Presidency may be seriously impaired. The Constitution
should be construed in such a way as genﬁinely to preserve

a free press, while likewise leaving to the Presidency the
protection which it requires for the free flow of information
from foreign nations and for the free development of thought‘
and ideas between £he Presideng and his immediate advisers.

Respectfully aubmiéted.

: o ' Erwin N. Griswold
Solicitor General

June 1971
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