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border. It was supported by the full

House. I hope we can make up for that

shortly.

I want to commend my colleague,
the gentleman from Arkansas, Mr.
Tommy ROBINSON, for working so hard
on that particular amendment.

Mr, PEPPER. Mr. Speaker, for pur-
poses of debate only, I yield 2 minutes
to be able gentleman from Ohio [Mr,
TRAFICANTI.

(Mr, TRAFICANT asked and was
given permission to revise and extend
his remarks.)

Mr. TRAFICANT. Mr. Speaker, I
rise today in support of the rule, but I
have a word of caution for the Con-
gress. As we 1ook back historically over
the drug issue, it was basically con-
fined to the poverty sections of this
country and basically Congress had
overlooked it. Once it hit the suburban
areas, everybody took the fanciful
issue of drugs to heart and now today
we are going to do something.

What we are doing today certainly is
not perfect, but it is much better.

My word of caution is basically this.
As we rise and the penalties raise in
this Congress today, so will the profits
and so will many more people. who
continue to traffic in drugs. Let us not
kid ourselves.

The thing I am concerned about is
that we are not going to stop drug
abuse and this tremendous problem
with legislation alone. We have to
start dealing with the cause that bring
drug abuse to the forefront; unem-
ployment, poverty, those specific
issues of illiteracy and the situation
now where many people have no fi-
nancial opportunity in this country.

For us to believe that we are going
to wave the magic wand today and
stamp out drugs is not true. So I am
hoping that today we will set ourselves
on a course where we will look at the
holistic problem and develop programs
to counter unemployment and pover-
ty. Without doing that, we will have
failed, because for every action there
is an equal and opposite reaction.

We are taking the penalties up and
we are making the profits go up. Let
us not kid ourselves.

We have to stop that ground swell
and deal with the rudimentary prob-
lems that I believe have much to do
with the overall situation with drugs.

I am hoping that we make that com-
mitment, that the select committee
will continue to deal with those areas
and look into those areas of national
industrial policy, unemloyment, that
have much to do with these social
problems that we find ourselves tar-
geting with specific legislation.

Mr. QUILLEN. Mr. Speaker, I yield
myself such time as I may consume.

Mr. Speaker, let us make no mistake
about it. This is a tough antidrug bill
and the message is crystal clear to all

,the traffickers, all the dealers, all
those people who participate. We must
end the drug trade for the benefit of
all the American people and this is a
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beginning and a good beginning and
we will succeed.

Mr. Speaker, I'yield 4 minutes to the
gentleman from New TYork [Mr.
GrrMman].

(Mr. GILMAN asked and was given
permission to revise and extend his re-
marks.)

Mr. GILMAN. Mr. Speaker, I rise in
strong support of the rule governing
the House amendment to the Senate
amendment to H.R. 5484, the Omnibus
Drug Enforcement, Education, and
Control Act of 1986, which represents
a practical compromise between the
House and Senate versions to combat
narcotics trafficking and drug abuse.

We are all aware of the severity of
the impact of narcotics trafficking and
drug abuse on our Nation—a narcotics
affliction which has reached epidemic
proportions both here in\our Nation
and overseas. Drug trafficking just in
the United States alone has reached a
staggering $120 billion activity in un-
taxed dollars.

The drug cancer confronting our
Nation has afflicted every city, town,

and school district in our Nation, jeop- -

ardizing the health of men, women,
and children from every walk of life:
the young and the elderly, the rich
and the poor; no racial, ethnic, or reli-
gious group has gone unscathed; no
geographic area is immune to the drug
traffickers.

As the ranking minority member of
the House Select Committee on Nar-
cotics Abuse and Control and as a
senior member of our Foreign Affairs
Committee, I can report that every
foreign leader that we have met with
has contended that if the United
States did not have a drug problem,
the producing nations would not be
supplying deadly drugs to our citizens.
But, in reality that assertion is with-
out merit, for drug producing nations
have become victim nations and victim
nations have become producing na-
tions.

Under the omnibus drug bill, for the
first time, we are proposing to provide
significant resources to help reduce
the demand for drugs. For example,
out of a budget of $18 billion, the De-
partment of Education currently de-
votes a paltry $3 million to drug edu-
cation. Under the omnibus drug bill,
$250 million would be authorized in
grants to the States to help to more
effectively educate our citizens to the
dangers of drug abuse; $324 million
would be authorized to the Depart-
ment of Health and Human Services
for treatment and rehabilitation ef-
forts. On the supply side, $350 million
would be authorized to assist State
and local law enforcement agencies to
combat the drug traffickers; $140 mil-
lion to construct Federal prison facili-
ties. Additional funds would be au-
thorized for our international narcot-
ics control effort and for our Federal
law enforcement authorities.

Mr. Speaker, I want to commend our
distinguished leaders from both sides
of the aisle: Speaker O’'NEILL, Majority
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Leader WRricHT, our Republican
leader, Mr. MicuEgL; the distinguished
gentleman from California, Mr. LEwis
chairman of our Republican Drug
Task Force; the distinguished chair.
man of our Narcotics Select Commit.
tee, the chairman from New York, Mr.
RANGEL, the chairmen and ranking mi-

on both sides of the aisle for their
hard work, dedication, and efforts in.
helping us enact legislation that will
send a strong message to the drug
traffickers, that this Congress truly in-
tends to provide adequate resources to
our frontline troops who daily combat:
narcotics trafficking and drug abuse. -

"Mr. Speaker, let us not adjourn this
Congress without enacting an omnibus
drug bill. We have worked too hard
and too long on this legislation to let it.
slip through our hands during the
closing days of this Congress. More-
over, the health of our citizens and
the security of our institutions
demand that we take legislative action
to help contain this plague on all man-
kind. Accordingly, I urge my col-
leagues to fully support this rule.

Mr. PEPPER. Mr. Speaker, for pur::
poses of debate only, I yield 2 minutés
to the able gentleman from Oklahoma,
[Mr. ENGLISH].

(Mr. ENGLISH asked and was given
permission to revise and extend his re-
marks, and to include extraneous’
matter.)

Mr. ENGLISH., Mr. Speaker, there
are several sections in the bill we are-
now considering that amend the Free:-
dom of Information Act. I was some--
what surprised several days ago when-
I learned that the Senate had chosen
this method-of amending the FOIA.
We have tried for some time to devel-
op an acceptable set of FOIA amend-
ments and have been unable to reach
any agreement.

I would not have chosen this time or
this bill for these amendments, but I
am pleased to say that, viewed togeth-
er, the changes proposed by the
Senate represent an overall improve-
ment in the FOIA.

There are two major sets of changes
in the Senate bill. The first set relates
to law enforcement. The changes to
the seventh exemption relating to law
enforcement records are based on pro-
posals in 8. 774 from the 98th Con-
gress, The three so-called Glomar pro-
visions are taken from a bill negotiat-
ed by my subcommittee staff with the
Justice Department.

Together, these law enforcement
amendments make only modest
changes to the FOIA. For the most
part, the changes to the seventh ex--
emption only codify existing law.
Except for a slight expansion of ex-
emptions (7)(®) and (7XF), no infor-
mation that is subject to disclosure
today will be withholdable under the
revised seventh exemption.

The three so-called Glomar exclu-
sions will expand the amount of infor-
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. . - ation that is subject to withholding.
é);zglsl}‘iig wever, .the expansion is slight, pre-
r. Lewrg ely defined, and fully justified. For
n Drus’ cords regarding ongoing investiga-
vd chairg {ions, informants, foreign intelligence,
Commj - unterintelligence, and international
rork, Mr rorism, the FBI will be able to with-
king mi. pold information on the existence of
standii]. such records in cases where disclosure
)lleague'g 4f the ex1stenqe of the records will
or theif reveal information that shouid be pro-
fforts in cted. No substantwp records that are
‘hat wil égisclosab}e today will be subject to
he dru; yithholding under these exclusions.
truly i .1 am pleased to learn that these very
yurces tp modest provxsiqns will solve the prob-
* combat ems confronting law enforcement
abuse, - agencies. The small scope of the re-
urn this forms confirms my previously stated
omnibiis - iews that the broad complaints from
00 hard" e law ex}forcement community about
toletit que negative effects of the FOIA were
ing the igreatly exaggerated. Had the Justice
;. More. epartment limited its legislative pro-
ens and als to these minor changes, we
itutions guld have reached agreement on
e action | #OIA reform years ago.

The second set of changes involves
e fee and fee waiver structure of the
FOIA. The language is taken from a

M KINDNESS, ranking minority
ber on the Government Informa-
tl;lt' Justice, and Agriculture Subcom-
ee.
While I am not in complete agree-
ment with the Senate changes to this
proposal, I am pleased with several im-
rtant features. First, fees for re-
juests by the news media are minimal,
econd, the concept of news media is
ery expansive and includes a broad
ange of those in the business of pub-
Ishing or disseminating Government
dnformation. Third, the standard for
e waivers is broader than current
5 reach aw and will require the granting of
K lore fee waivers. Finally, although
ublic  interest groups do not fall

’t'nggtoi' thin the most favorable fee catego-
togeth ¥, all public interest groups—regard-
yy  the ess of their status or identity or func-
aprove: on—will be able to qualify for fee
. Waivers and thereby obtain documents
hangés Without charge if their requests meet
relates #he standard for waivers.
1ges t0 ' We have made several technical and
to law Minor changes to the FOIA provisions
on pro- - 85 passed by the Senate. We have also
h Con- included a transition provision to clari-
ar pro- ¥ the bill's effect on pending requests.
sgotiat - ther changes were considered, but
ith the BNy substantive questions that may
, ave surrounded the Senate language
zement ave been resolved by the statement
modest * Made by Senator LEAHY in the Con-
> most SRESSIONAL RECORD of September 30,
ith ex- 1986, I fully concur in that statement.
s law. dconsider that Senator LEanY's state-

Ed

lent—and the statement made here

of ex- tod
infor- 4y by Mr. KINDNESS and myself—
slosure Teflect the intent of the Congress in
ler the aking these changes to the FOIA. It

Unnecessary, therefore, to amend
he text of the bill since the intent has

Ju-
€xc een so clearly stated.

' infor-
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In order to clarify the intent and
purpose of the amendments for the
benefit of our colleagues in the House,
ToMm  KinpNEss—ranking minority
member of the Government Informa-
tion, Justice, and Agriculture Subcom-
mittee—and I have jointly put togeth-
er written explanatory materials that
would have been included in a commit-
tee report. My statement includes an
explanation of the fee waiver provi-
sions.

SUMMARY OF HOUSE CHANGES TO THE FREE-

DOM OF INFORMATION ACT AMENDMENTS IN

THE ARTI DRUG ABUSE ACT OF 1986

(1) The two Freedom of Information Act
sections have been reorganized into four
sections (8§ 1801-1804), including a short
title. Wording, cross references, and typo-
graphical errors have been corrected.

(2) An effective date provision has been
added as section 1804. The law enforcement
provisions become effective upon enactment
and are fully applicable to all requests in
process or in litigation. The fee and fee
waiver provisions become effective 90 days
after enactment. Once effective, these fee
provisions are fully applicable to =all re-
quests in process or in litigation, except that
no review costs can be charged to any re-
quests made before an agency adopts regu-
lations on or after the effective date.

(3) The exclusion for foreign intelligence,
counterintelligence and international ter-
rorism contains two bracketed references
defining these terms. These references are
unnecessary or inappropriate and have been
deleted. This is a technical change, and the
definitions referenced in the Senate version
are intended to remain applicable.

(4) In the revision to exemption (7)}(C) re-
lating to withholding or records on privacy
grounds, the words “could reasonably be ex-
pected to” are deleted and the word “would”
is included. This change makes the privacy
standard in the law enforcement exemption
consistent with the existing standard in ex-
emption 6.

(5) A limitation on “review costs” has been
added to clarify that only direct costs in-
curred during initial examination can be
charged but that review costs may not in-
clude any costs in resolving issues of law or
policy
ANALYSIS OF THE FEES AND FEE WAIVERS

AMENDMENTS TO THE FREEDOM OF INFORMA-

TION ACT INCLUDED IN THE ANTI-DRUG

ABUSE Act OF 1986 (H.R. 5484)

H.R. 5484 includes several provisions
amending the Freedom of Information Act.
The new language changes the rules govern-
ing fees and fee waivers for requests made
under the FOIA.

Bach agency is required to promulgate
regulations specifying the schedule of fees
and establishing procedures and guidelines
for determining when such fees should be
waived or reduced. Agency fee schedules
must conform to guidelines promulgated by
OMB. :

There are three categories of requests for
purposes of assessing fees. First, when
records are requested for commercial use,
fees shall be limited to reasonable standard
charges for document search, duplication,
and review. This provision allows the charg-
ing of review costs for the first time under
the FOIA, but review costs may only be
charged to commercial users. A commercial
user is one who seeks information solely for
a private, profit making purpose. higher
fees for commercial users will recover more
of the costs of processing requests when one
business uses the FOIA to seek Information

¢

about another under -circiimstance.
which there are no public interest aspect.
the disclosure.

Except for requests that fall within the
second category, requests from ‘a for-profit
corporation or its representative may be
presumed to be for commercial use unless
the requester can demonstrate that the re-
quest qualifies for a more favorable fee
schedule. A request from a public interest
group, nonprofit organization, labor union,
library, or similar organization, or a request
from an individual may be presumed to be
for commercial use unless the nature of the
request suggest that the information is
being sought solely for a private, profit
making purpose. The public redissemination
of documents or information obtained from
the government is specifically intended not
to be treated as a commercial use regardless
of the identity or status of the requester.

Agency regulations must include proce-
dures whereby a requester can determine its
status for purposes of fee categories and can
supply adequate justification at the time
the request is made. Agency procedures and
requirements must be simple, reasonable,
and limited. Sworn or notarized statements
may not be routinely required. An agency
may not conduct an extensive proceeding to
determine the status of a requester. Doubts
should be resolved in favor of the requester.
If there are multiple requesters, the status
of the most favorable requester is control-
ling. Whenever possible, processing of a re-
quest should continue while the proper fee
category is being determined.

The House amendment adds a provision
Hmiting review costs to the direct costs in-
curred during the initial examination of a
document for the purposes of determining
whether the documents must be disclosed.
Also, the House version provides that review
costs may not include any costs incurred in
resolving issues of law and policy that may
be raised in the course of processing a re-
quest. Once a document has been reviewed
in response to a request—whether from a
commercial requester or otherwise—no
charge may be imposed on any subsequent
requester for reviewing that document.

A similar limitation on review costs was in-
cluded in H.R. 6414 (98th Congress), in the
bill (S. 774) that passed the Senate in the
98th Congress, and in a draft bill that was
the subject of negotiations with the Justice
Department earlier this year., See the dis-
cussion of review costs in Senate Report 98-
221. The omission of the review cost limita-
tion in the Senate bill was probably inad-
vertent.

Second, when records are not sought for
commercial use and are requested by (a) an
educational or noncommercial scientific in-
stitution whose purpose is scholarly or sci-
entific research, or (b) a representative of
the news media, fees shall be limited to rea-
sonable standard charges for. document du-
plication. A request made by a professor or
other member of the professionel staff of
an educational or scientific institution
should be presumed to have been made by
the institution. A request by a reporter or
other person affilisted with a newspaper,
mageazine, television or radio station, or
other entity that is in the business of pub-
lishing or otherwise disseminating informa-
tion to the public qualifies under this provi-
sion.

When a requester who is a representative
of the news media has provided basic identi-
fication of his or her status (such as a re-
quest filed on news media letterhead; dis-
play of press credentials; or reasonable as-
surance that the information is being
sought for public dissemination), the re-
quest must be treated under the second fee
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category. Free lance writers and book au-
thors who can demonstrate that their work
is likely to be published also qualify under
the second fee category.

No definition of “news media” has been
included in the bill. It is difficult to write a
comprehensive definition. “News media” ob-
viously includes traditional newspapers such
as the Washington Post, New York Times,
Daily Oklahoman, and Journal of Com-
merce. Similarly, magazines, newsletters;
television, radio, and other broadcasters;
and book publishers also automatically
qualify as traditional news media. Report-
ers, columnists, and writers whose work is
pfublished in any of these outlets also qual-
ify.

The purpose of low fees for the news
media is to further the availability of non-
exempt information in government files to
the publie. Therefore, other vendors of in-
formation from agency files to public users
also gialify as news media, even though the
means, of - dissemination may not include
standard newspaper or magazine formats:
For example, a computerized information
service that provides subscribers with access
to information obtained from the govern-
ment qualifies as news media under the
FOIA because the services furthers the
availability of government information to

. the public in the same way that a tradition-

- .al newspaper.does. Requests from these

! other information vendors whose dissemina-

tion functions are similar to that of newspa-

pers and broadcasters must be treated in
the same fashion.

The bill provides that most favorable fee
provision for those in the irformation dis-
semination business because the-use of the
FOIA for public dissemination of informa-
tion in government files is in the public in-
terest. Wide dissemination of government
information supports public knowledge and
oversight of government activities. The fact
that a newspaper, publisher, information
vendor, or author seeks to make a profit
through publication does not affect the
public interest nature of the disclosure.

The republication or dissemination of gov-
ernment information by a private concern is
in the public interest just as much as the
original distribution by the agency that pre-
pared the information. The public benefits
directly from broader availability of the in-
formation. In addition, the private dissemi-
nation actually saves the government effort
and money that would otherwise be expend-
ed in providing the information to the
public. In short, therefore, disseminating in-
formation to the public is not intended to be
a commercial use under the bill.

This broad understanding of ‘news
media” will allow information to be readily
disclosed by an agency whenever 2 newspa-
per or other news media has determined
that there is an interest in the information.
The FOIA is intended to foster the free
market in ideas and information. Non-
exempt government information compiled
at taxpayers expense should be widely avail-
able so that the benefits of the information
can be shared. Easy and inexpensive access
to government information by news media
will prevent agencies from monopolizing in-
formation distribution and from controlling
public debate in any way. This is also the
policy behind the provision of the Copy-
right Act that prevents the federal govern-
ment from copyrighting information. See
also the discussion of copyright issues in
House Report 99-560.

It is not the role of government agencies
to determine whether information is news-
worthy. That is the responsibility of the
news media. In the long run, it will be better
and more efficient if agencies provide disclo-
sable information to the news media with-
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out the costly, unnecessary battles over fees
that have been a familiar feature in FOIA
history. See the discussion of the first
twenty years of the FOIA in House Report
99-832.

If a qualifying requester seeks informa-
tion both for public dissemination and for a
commercial or other use, the requester re-
tains full entitlement to the favorable rates
for dissemination. For example, a request
from a public interest group falls under the
third fee category. However, a request from
reporter or writer for a general circulation
magazine published by the public interest
group would qualify under the second fee
category for news media. A request for in-
formation that is sought for possible publi-
cation is still a request from the news media
even though the public interest group
might also want the information for other
purposes. This will keep fees from becoming
an unnecessary barrier to disclosure and will
keep agencies from inquiring unnecessarily
into all intended uses of the information
that is being sought.

Third, for all other requesters, fees are
limited to reasonable standard charges for
document search and duplication. This is
current law. Most requests from individuals
will fall under this category. However, 8 re-
quest from an individual for Privacy Act
files pertaining to himself or herself will
continue to be governed by the limited fees
permitted under that Act.

All of the fees chargeable to any requester
may be waived or reduced if disclosure of
the information is in the public interest be-
cause it is likely to contribute significantly
to public understanding of the operations or
activities of the government and is not pri-
marily in the commercial interest of the re-
quester. This change is specifically intended
to remove from further debate or consider-
ation the erroneous standards included in
the January 1983 Justice Department fee
waiver guidelines. Those guidelines have
been heavily criticized by both House and
Senate Committees as being inconsistent
with the letter and the spirit of the FOIA.
See the discussion of fee waivers in Senate
Report 98-221 and in House Report 99-832.
While legislative action to overturn the fee
waiver guidelines is probably unnecessary,
the opportunity to clarify the law is wel-
come. )

House action today on fee waivers is con-
sistent with the view expressed in House
Report 99-832 that current practices with
respect to fee waivers are too restrictive and
that legitimate requests for fee waivers are
being improperly denied because of the 1983
Justice Department guidelines.

The new fee waiver standard provides that .
. waivers must be granted when a requester is

seeking information on a subject relating to
the manner in which a government agency
is carrying out its operations or the manner
in which an agency program affects the
public. A requester is likely to contribute
significantly to public understanding if the
information disclosed is new; supports
public oversight of agency operations, in-
cluding the quality of agency activities and
the effect of agency policy or regulations on
public health or safety; or otherwise con-
firms or clarifies data on past or present op-
erations of the government.

Any requester, regardless of its identity or
status under other provisions of the FOIA
can qualify for a fee waiver. Even a commer-
cial requester can qualify for a fee walver if
the standard is met, but a commerical re-
quester seeking information about a com-
petitor will not normally be able to meet the
standard.

As with the fee walver standard that is su-
perseded, the new fee walver standard
should be liberally construed in order to en-
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courage full and complete disclosure of in-
formation in the possession of the govern-
ment that does not require withholding for
a public or private interest. The new stand-
ard is specifically intended to make it easier
for more requesters, especially noncommer-
cial requesters, to qualify for fee waivers,

Anyone who qualifies under the existing -

standard will also qualify under the new
language. .

The requirement that the information
will “contribute significantly” to public un.
derstanding should be objectively evaluated:
For example, in Better Government Associa<
tion v. Department of State, 780 F.2d 86
(D.C. Cir. 1986), a public interest organiza-
tion sought access to information about the
money spent by U.S. embassies entertaining
visiting dignitaries. The State Department
refused to grant a fee waiver, but this is pre«
cisely the sort of information that would
qualify for a fee waiver under both the ex!
isting and the new standard. ’

The phrase ‘‘operations and activities of

the government” should be broadly con~
strued. It can encompass requests for histor-
ical documents and for information relating

to foreign policy and national defense. Also, -

agencies deal with private entities on a wide
range of regulatory, enforcement, procure-

ment, and other activities. Records which il- -

luminate that relationship indicate how the
agency is carrying out its mission. It may be
impossible to understand an agency's activi-
ties or operations unless records submitted

by those being regulated or otherwise af:

fected by agency policies are available,
Thus, records submitted to an agency can
qualify for a fee waiver when disclosure of
the information reflects on agency oper-
ations and activities. .
The deletion of the current language re-
quiring fee waivers only when “furnishing
the information can be considered as pri:
marily benefiting the general public” is in-

tended to emphasize that a request cany -
qualify for a fee wavier even if the issue is :
not of interest to the public-at-large. Public

understanding is enhanced when informa-
tion is disclosed to the subset of the public
most interested, concerned, or affected by a
particular action or matter.

The bill includes several general limita-
tions on the imposition of fees by agencies.
The purpose of these limitations is to pre-
vent agencies from using procedural ploys
over fees to discourage requesters or delay
the disclosure of information. .

First, fee schedules can only provide for.
the recovery of direct costs of search, dupli-
cation, or review. This is the current limita-
tion extended to include the newly permit-
ted charges for review costs.

Second, no fee may be charged if the rou-
tine costs of collecting and processing of the
fee allowable under the FOIA are likely to
equal or exceed the amount of the fee. For
example, a request for a 110 page document
would not be charged a fee because no

charges are applicable to the first 100 pages’

and the charges for the remaining ten pages
would normally be waived under this provi-
sion.

Third, except for requests for commercial
use that are subject to review charges, an
agency may not charge any requester for
the first two hours of search time or for the
first one hundred pages of duplication. A re-
quester may not file muitiple requests at
the same time each seeking portions of a
large document solely in order to avoid pay-
ment of all fees. However, if requests are
made more than thirty calendar days apart,
each request must be treated separately.
Multiple requests filed at the same time on
unrelated matters cannot be treated as a
single request for purposes of this provision.
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Fourth, on agency may require advance
payment of any fee unless the requester has
previously failed to pay fees in a timely
fashion or unless the agency has determined
that the fee will exceed $250. This is to pre-
vent agencies from imposing an advance
payment requirement in order to harass or
discourage requesters.

The fee schedules in the FOIA do not su-
persede fees chargeable under a statute that
specifically provides for setting of a level of
fees for particular types of records. This
provision does not change current law. The
new language simply clarifies that statutes
setting specific alternative bases for recover-
ing dissemination costs can supersede FOIA
fees. An example of a qualifying statute is
44 U.S.C. §1708 (1982) which allows the
Public Printer to set charges at cost plus a
fifty percent surcharge to recover indirect
costs. However, the User Fee Statute, 31
U.8.C. §9701 does not qualify under new
subparagraph (4)(A)vi) of the FOIA be-
cause it is does not establish a specific level
-of fees. Similarly, the statute governing the
National Library of Medicine, 42 U.S.C.
§ 275 et seq. (1982), is too general to qualify

extensive discussion of fees for government
information, can be found in House Report
799-660 which is incorporated here in its en-
tirety by reference.

In any action brought by a requester re-
»garding the waiver of fees, the court shall
‘determine the matter de novo, except that
the court's review of the matter shall be
imited to the record before the agency. The

urts to exercise independent judgment on
e issue of whether a requester is entitled
a fee waiver.
- Finally, it is apparent that the effect of
he changes in fee and fee waiver policies
ill be to increase use of the FOIA by the
ess and by public interest and ‘other non-
ofit organizations as well. An increase in
vernment oversight by these groups with
s interference in the disclosure process by
e political or bureaucratic processes of
government is fully intended. It also seems
kely that the use of the FOIA by business-
for purely commercial purposes may de-
ease as a result of higher fees. If this hap-
s, it will be an unintended side effect of
gher charges.
Mr. KINDNESS. Mr. Speaker, | was naturally
“Suspicious—but not surprised—when | learned
at the other body had included amendments
1o the Freedom of Information Act in its ver-
on of the antidrug legislation. Nevertheless, |
lieve that those amendments—as perfected
in-the version of the biil before us today—
‘Maintain an appropriate balance between dis-
osure and confidentiality necessary for the
oper fulfillment of Government functions.
I have served since 1979 as ranking minori-
Yy member of the Government Operations
Subcommittee on Government Information,
ich has legislative jurisdiction over the
eedom of Information Act. During that time,
the subcommittee has reviewed several par-
cular concerns about the operation of the
e, including the handling of requests for in-
mation held by Federal law enforcement
gencies and for information submitted by pri-
! ate businesses to federal agencies, as well
s the assessment and waiver of fees upon
sclosure of Government information.
ecause those concerns reflected the ten-
on between disclosure and confidentiality in-
erent in the act, | have believed that suc-
sful legislative revision of the act would re-
e a comprehensive measure that ad-
€ssed each of these several concerns. | had

under the new FOIA subparagraph. A more -
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hoped that the Government Operations Com-
mittee would be able to present such legisla-
tion tn the House this year. The chairman and
| authorized negotiations involving our staff
with representatives of the Department of Jus-
tice, the press, and public interest groups. A
draft bill was developed from those negotia-
tions which contained provisions similar to
those before us today in the Anti-Drug Abuse
Act. But, the Justice Department encountered
opposition from other executive branch agen-
cies to the bill and the subcommittee decided
not to proceed with a comprehensive reform
bill. Instead, it recommended and the Govern-
ment Operations Committee reported to the
House & bill revising the process by which
agencies handle requests for confidential busi-
ness information. That bill, H.R. 4862, was
passed by the House under suspension of the
rules on September 22, 1986, and, | remain
hopeful that the other body will pass it before
the end of this session.

The Freedom of Information Act amend-
ments contained in the Anti-Drug Abuse Act
before the House today are addressed to the
handling of requests for. law enforcement in-
formation and to the assessment and waiver
of fees on any FOIA request. These amend-
ments have been derived from House and
Senate proposals developed over the past 5
years. In brief summary, the provisions con-
tained in the bill before us, and their legisla-
tive sources, are as follows:

Section 1801 states that these amendments
may be cited as the “Freedom of Information
Reform Act of 1986.”

Section 1802 contains two subsections:
Subsection (a) revises the law enforcement
records exemption of the act—the seventh ex-
emption—to bring its terms more into con-
formity with original congressional intent and
accurate judicial interpretations of its terms.
Subsection (a) was passed by the other body.
in the 98th Congress as section 10 of S. 774
and, a slightly modified version was included
in the draft bill developed earlier this year by
the Government Information Subcommittee.

Subsection (b) adds a new provision to the
act, authorizing law enforcement agencies to
treat certain law enforcement records as not
subject to the act under certain fimited circum-
stances in order to prevent the mere response
to a FOIA request from serving as a tipoff to
the subject of an investigation or from identify-
ing an informant. This provision was included
in the draft bill developed earlier this year by
the Government Information Subcommittee,
and a version of subsection (b}(2) was includ-
ed in section 10 of S. 774.

Section 1803 rewrites existing law on the
assessment and waiver of fees. Current law
permits agencies to charge fees- for the
search for and duplication of records respon-
sive to a FOIA request and, it requires a
waiver of those fees when disclosure of the
information can be considered as primarily
benefiting the general public. Section 1803
specifies in greater detail than curent law the
types of fees that can be charged to particular
requesters and, it contains a more specific
test for waiver of fees. Through these provi-
sions, it is hoped that longstanding controver-
sies over the assessment of fees and the
grant of fee waivers may be resolved. The
source of section 1803 is the fee and waiver

provision of H.R. 6414, a bill | cosponsored
with subcommittee Chairman ENGLISH which
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was introduced at the end of the 98th Con-
gress.

Section 1804 provides two effective dates:
Section 1802 will take effect upon enactment
and will apply to all pending requests and liti-
gation. Section 1803 will take effect 80 days
after enactment except that the authority to
issue regulations will be effective upon enact-
ment and all such regulations must be promul-
gated within 90 days of enactment; in addi-
tion, section 1803 will apply to all requests
and litigation pending 90 days after enact-
ment, except that review charges may not be
applied before the effective date or before the
agency has finally issued its regulations.

The chairman of the Subcommittee on Gov-
ernment Information, the gentleman from
Oklahoma [Mr. ENGLISH], has already provid-
ed to the House a detailed -explanation of sec-
tion 1803, the new fee and fee waiver provi-
sions. Before continuing with a detailed expla-
nation of the law enforcement record provi-
sions contained in section 1802, | would like
to commend and congratulate him for his
good work on the Anti-Drug Abuse Act gener-
ally. For the past 4 years, he has, in addition
to overseeing the operation of the Freadom of
Information Act, conducted regular oversight
of. the executive branch’s efforts to interdict
drug smugglers. Like the Freedom of informa-
tion Act, the effort to interdict drug smugglers
raises a number of controversial issues. At
times we have disagreed on how best to ad-
dress and resolve those controversies; but his
ultimate goals have been worthy of support.
So, | congratulate him and | hope that the
Congress will enact this legislation.

ANALYSIS OF THE LAW ENFORCEMENT RECORDS

AMENDMENTS TO THE FREEDOM OF INFORMATION
- ACT INCLUDED IN THE ANTI-DRUG ABUSE ACT OF

1886 {H.R. 5484)

Much of the impetus for adjustment of the
provisions of the Freedom of Information Act
which affect the handling of requests for infor-
mation maintained by law enforcement agen-
cies comes from the concerns expressed by
Federal Bureau of Investigation Director Wil-
liam Webster in congressional testimony that
the act is exploited by organized crime figures
attempting to learn whether they are targets
of investigative law enforcement activities, as
well as the identities of informants.

While some have disputed the extent of
such activity, it is clear that strict compliance
with the terms of the act can, in certain limited
circumstances, create problems for law en-
forcement agencies in terms of their ability to
conduct investigations and protect the identity
of informants. The amendments to the Free-
dom of Information Act contained in the Anti-
Drug Abuse Act are designed to deal with
these particularized law enforcement prob-
lems.

Section 1802(a) of H.R. 5484 amends sub-
section (b)(7) of the FOIA to modify the scope
of the exemption for law enforcement records,
codify certain judicia! interpretations, and clari-
fy congressional intent with respect 1o the

agency's burden in demonstrating the proba-
bility of harm from disclosure.

The language of those amendments is iden-
tical with one exception explained below to
that proposed in section 10 of S. 774, pro-
posed FOIA reform legislation which passed
the Senate, but was not acted upon in the
House, during the 98th Congress. The mean-
ing and intended effect of the amendments
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was carefully explained in the report of the
Senate Judiciary Committee on S. 774 (S.
Hept. 98-221), the relevant portion of which is
set out below:

SECTION 10: LAW ENFORCEMENT RECORDS

Section 10 of S. 774 would amend para-
graph (bX7) of the FOIA to modify the
scope of the exemption for law enforcement
records, codify certain explanatory caselaw,
and clarify Congreséional intent with re.
spect to the agency’s burden in demonstrat-
ing the probability of harm from disclosure,

Under current law, an agency may invoke
the (b)(7) exemption to withhold “investiga-
tory records complied for law enforcement
burposes” to the extent that disclosure of
such records would interfere with enforce-
ment proceedings; deprive g, person of a
right to a fair trial or an impartial adjudica-
tion; constitute an unwarranted invasion of
personal privacy; disclose the identiy of a
confidential source or, in certain cases, in-
formation provided only by a confidential
source; disclose investigative techniques and
procedures; or, endanger the life or physical
safety of law enforcement personnel,

The Committee finds, based upon testimo-
ny of the FBI and other federal law enforce-
ment agencies, that this exemption, in prac-
tice, has created problems with respect to
the disclosure of sensitive non-investigative
law enforcement materials, premature dis-
closure of investigative activities, and the
protection of confidential sources. Although
Exemption 7 currently attempts to protect
confidential informants and investigations,
this protection é¢an be compromised when
small pieces of information, insignificant by
themselves, are released and then pieced to-
gether with other previously released infor-
mation and the requester’s own personal
knowledge to complete a whole and accurate
picture of information that should be confi-
dential and protected, such as an informa-
tion’s identity.

S. 774 would make the following changes
in Exemption (bX7) to address these prob-

ems:

Substitute “records or information’ for
“investigatory records” as the threshold
qualification for the exemption: This
amendment would broaden the scope of the
exemption to include “records or informa-
tion compiled for law enforcement pur-
poses,” regardless of whether they may be
investigatory or noninvestigatory. It is in-
tended to ensure that sensitive law enforce-
ment information is protected under Ex-
emption 7 regardless of the particular
format or record in which the record is
maintained. Cf. FBI v, Abramson, 456 U.S.
615 (1982). It should also resolve any doubt
that law enforcement manuals and other
non-investigatory materials can be withheld
under (bX7) if they were compiled for law
enforcement purposes and their disclosure
would result in one of the six recognized
harms to law enforcement interests set
forth in the subparagraphs of the exemp-
tion. See contra, Sladek v. Bensinger, 605
¥.2d 899 (5th Cir. 1979) (Exemption 7 is not,
applicable to DEA agents Maidnual because
manual “was not compiled in the course of a
specific investigation™), Cor v. Department
of Justice, 576 F.2d 1302 (8th Cir, 1978) (Ex-
emption 7 does not apply to DEA manual
that “contains no information compiled in
the course of an investigation.”) The Com-

mittee amendment, however, does not affect

the threshold question of whether “records
or information” withheld under (bX)(7T) were
“compiled for law enforcement purposes.”
This standard would still have to be satis-
fied in order to claim the protection of the
(bX(7) exemption, See, e.g., FBI v, Abramson,
supra.
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Substitute “could reasonably be expected
to” for “would” as a standard for the risk of
harm with respect to (b)(7)(A) interference
with enforcement proceedings, (bX7XC) un-
warranted invasions of personal privacy,
(bXTXD) disclosure of the identity of a con-
fidential source, and (b)(T)F) endanger the
life or physical safety of any natural person:
This amendment is intended to clarify the
degree of risk of harm from disclosure
which must be shown to justify withholding
records under any of these subparagraphs,
The FBI and other law enforcement agen-
cies have testified that the current “would”
language in the exemption places undue
strictures on agency attempts to protect
against the harms specified in Exemption
T’s subparts,

This burden of proof is troubling to some
agencies in the context of showing that g
particular disclosure “would” interfere with
an enforcement proceeding. Moreover, as
the FBI has testified, it is particularly
vexing with respect to whether production
of requested records “would” disclose the
identity of a confidential source, substan-
tially contributing to the asserted “percep-
tion” problem of sources doubting the FBI's
ability to protect their identities from dis-
closure through FOIA. The “could reason-
ably be expected to” standard has been effec-
tively used in the protection of national
security sources under provisions of the Na-
tional Security Act of 1947, 50 U.s.C.
§ 403(dX(3). It recognizes the lack of certainty
in attempting to predict harm, but requires a
standard of reasonableness in that process,
based on an objective test.

Including State, local and foreign agencies.
or authorities and private Institutions
within the meaning of “confidential
source”: This amendment is intended to

codify the caselaw in which the weight of

Jjudicial interpretation has held that “confi-
dential source” protection under (bXTXD) is
applicable to entities, as well ag natural per-
sons, that furnished information to an
agency on a confidential basis. See, e.g.,
Lesar v. Dept. of Justice, 636 F.2d 472 (D.C.
Cir. 1980), Church of Scientology v. Dept, of
Justice, 612 F.2d 417 (9th Cir. 1979), Nix v,
U.S., 572 F.2d 998 (4th Cir. 1978); Keeney v.
FBI, 630 F,2d 114 (2d Cir. 1980),

Delete “only” from the second clause of
(BITHD); Courts intérpreting the second
clause of (b)('TX(D) have occasionally stum-
bled over the meaning of the word “only” in
the context of “deciding whether confiden-
tial information furnished by a confidential
source in a criminal investigation or a lawful
national security intelligence investigation
may be withheld, Compare. e.g., Radowich
V. U.S. Attorney, District of Maryland, 501 P,
Supp. 284 (D, Ma. 1980), rev'd 658 F.2d 957
(4th Cir. 1981) (Winter, C.dJ. Dissenting)
with Nix v. United States, 572 F.2d4 998 (4th
Cir. 1978). A literal reading of the provision
would appear to indicate that confidential
Information is exempt only if it has been
“furnished” to the agency “only by the con-
fidential source,” which is to say, apparent-
1y, that the confidential information would
not be exempt if it has also been furnished
to the agency by some other source or
means.

By deleting the word “only”, the Commit-
tee intends to make clear that, in the case of
a record compiled by a criminal law enforce-
ment authority in the course of a criminal
investigation, or by an agency conducting g

lawful national security intelligence investi- -

gation, confidential information furnished
by a confidential source is exempt, regard-
less of whether it might also have been ob-
tained from another source.

Delete “Investigative” and add “guide-
lines” to (b)(TXE): This amendment, like
the deletion of “investigatory” from the ex-

Octt

Wk
know
ficult
circu
attort
will }
use |
ther
prost
broat
ME
prosi
law €

wi
temp
wher
from
may
sure
cum

Se

FOIA
cies,
quire
recol
close
ant 1

namt

recot
genc
rorist
requt

Th
meni
tion :
vidue
ques
autht
cies
may
of re
wouh
exen

1103

546

calle

Alt
ogniz
mits
isten
wher
harm
avoic
cific
that
propi
of In
mitte
meni

October 8, 1986

emption’s threshold language, is intended to :
facilitate the protection of non-investiga.
tory materials under the exemption, In this #
case, it is intended to make clear that “tech-
niques and procedures for law enforcement, .
investigations and prosecutions” can be pro. -
tected, regardless of whether they are “‘in-
vestigative” or non-investigative. The Com-
mittee, however, reemphasizes the intention
of the conferees on the 1974 amendmentg
which first created (b)}7X(E) that the sub-
paragraph does not authorize withholding
of routine techniques and procedures ajl-
ready well known to the publie, such as bal-
listics tests, fingerprinting, and other scien.
tific tests or commonly-known techniqueg
and procedures. See H.R. Rep. No. 93-138¢;
93d Cong., 2d Sess. 12 (1974), The amendx
ment also expands (b)(7XE) to permit with. -
holding of “guidelines for law enforcement

investigations or prosecutions if such disclo- :
sure could reasonably be expected to risk -
circumvention of the law.” This is intended
to address some confusion created by the -
D.C. Circuit’s en banc holding in Jordan v,
U.S. Dept. of Justice, 591 F.2d 753 (D.C. Cir, .
1978), denying protection for prosecutorial _
discretion guidelines under the (b)2) ex:

emption. The Committee intends that agen: .
cies and courts will consider the danger of .
creating “secret law” together with the pos
tential for aiding lawbreakers to avoid des |
tection or prosecution. In so doing, the-
Committee was guided by the “circumven. °
tion of the law” standard that the D.C. Cir- .
cuit established in its en banc decision in
Crooker v. BATF, 670 F.2d 1051 (D.C. Cir,
1981) (en bane) (interpreting Exemption 2

The Congressional Research Service of the
Library of Congress recently analyzed the pro-
posed amendments regarding the substitution
of “could reasonably be expected to” for
“would” in several of the subparagraphs. in:
(b)(7), as well as the change in language to
include- State, local, and foreign agencies and-.
private institutions within the meaning of “con: -
fidential  source”  under subparagraph
(B)(7)D). its conclusions, as indicated in the
two memoranda set-out at the conclusion of
Senator LEAHY'S statement of September 30,
1986 (CONGRESSIONAL RECORD, page $
14299), were that in both instances the pro-
posed changes in statutory language substan-.
tially reflect current judicial interpretations: and:-
would not appreciably alter the meaning of the-
affected provisions in their practical applica- . =
tion. .

The House bill includes a minor amendment:
to exemption (7)(C) relating to withholding of .
records on privacy grounds. The words “could -
reasonably be expected t0” are replaced with
the word “would.” This change maintains the
current language and retains the consistency
with the privacy standard in exemption 6. .

Because exemptioh (7)(C) and exemption 6
are nearly identical, it would be inappropriate
to make any changes that increase the differ-
ence between these two privacy standards. It
is already easier to withhold law enforcement
information on privacy grounds under exemp-
tion (7)(C) than it is to withhold other informa-
tion under exemption 6. An additional adjust-
ment, however slight, is unnecessary.

The Senate bill also amends existing ex-
emption (7){E) to permit the withholding of
guidelines for investigations or prosecutions if
disclosure could reasonably be expected to
risk circumvention of the law. This is a reason-
able standard, but it has to be interpreted with
some care.
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Where prosecutorial guidelines are widely
known among prosecutor’s staffs, it will be dif-
ficult to make the case that disclosure will risk
circumvention of the law. Any assistant U.S.
attorney who establishes a private practice
will know the guidelines and will be able to
use the otherwise nonpublic guidelines to fur-
ther than practice. Since this use by former
prosectuors cannot be effectively prevented, a
broad interpretation of the new exemption
(7)(E) wilt only enhance the practice of former
prosecutors rather than protect any important
law enforcement interest.

Where prosecutorial guidelines are changed
temporarily or there are.other circumstances
where there is no risk of public disclosure
from other sources, then exemption (7)(E)
may be used to withhold provided that discio-
sure can reasonably be expected to risk cir-
cumvention of the law.

Section 1802(b) of H.R. 5484 amends the
FOIA so that criminal law enforcement agen-
cies, in certain circumstances, are not re-
quired to acknowledge the existence of: First,
records concerning an ongoing and undis-
closed criminal investigation; second, inform-
ant records maintained under an informant's
name or personal identifier; or third, classified
records of the FB! pertaining to foreign intelli-
gence, counterintelligence, or international ter-
rorism investigations, in response to a FOIA
request.

This provision provides criminal law enforce-
ment authorities the ability to avoid confirma-
tion of the investigatory status of specific indi-
viduals or incidents in responding to FOIA re-
quests. it is-a narrow and specific statutory
authority for criminal law enforcement agen-
cies to act on the principle that “an agency
may refuse to confirm or deny the existence
of records where to answer the FOIA inquiry
would cause harm cognizable under an FOIA
exemption.” Gardels v. CIA., 689 F.2d 1100,
1103 (D.C. Cir. 1982), citing Phillippi v. CIA,
546 F.2d 1009, 1012 (D.C. Cir. 1976), the so-
called Giomar case.

Although Federal courts have generally rec-
ognized that the FOIA exemption scheme per-
mits an agency to withhold the fact of the ex-
istence or nonexistence of specific records
when disclosure of that fact itself cause the
harm that a-specific exemption is intended to
avoid, the Director of the FBI requested spe-
cific statutory authority to exercise this right so
that there would be no ambiguity regarding its
propriety. (See, e.g., Hearings on the Freédom
of Information Reform Act Before a Subcom-
mittee of the House Committee on Govern-
ment Operations, 98th Cong., 2d Sess. 906-
910 (1984) (responses of Wiiliam H. Web-
ster)).

Subsection (b) of section 1802 sets forth
the criteria for three specific circumstances in
which criminal law enforcement agencies
would not be required to acknowledge the ex-
istence of agency records in response to an
FOIA request.

The first circumstance, provided under para-
graph (1) of subsection (b), permits agencies
to refuse to acknowledge the existence of
records when their disclosure would interfere
with a criminal law enforcement proceeding
under exemption (b)(7)(A), and there is reason
to believe that the subject of the investigation
or proceeding is not aware of its pendency.
While the agency is thus able to prevent a
“tipoff” of investigatory activity to someone
using the FOIA to find out if such activity is
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underway, its authority to do so is narrowly
drawn and closely circumscribed. it cannot, for
example, refuse to acknowledge requested
records under this authority unless the records
concern a criminal, rather than civil, law en-
forcement proceeding and would aiready be
exempt from disclosure by virtue of exemption
(b)7)A).

Moreover, its authority to refuse to acknowl-
edge such records under this provision exists
only so long as there is reason to believe that
the subject of the proceeding is not aware of
its existence. Thus the provision gives agen-
cies no new substantive withholding authority,
since it does not apply to records that are not
already exempt from disciosure, and it would
not be available to an agency when there is
reason to believe that the subject of.an inves-
tigation or proceeding is aware of its penden-
cy.

The law enforcement agencies carry the
burden of demonstrating the subject's
unawareness of proceedings, inasmuch as re-
questers will lack access to sufficient informa-
tion to carry that burden, as a rule. However,
certain publicly demonstrable facts will carry a
heavy presumption of the subject’s awareness
which the agencies must rebut with clear and
convincing evidence if records are to remain
outside the scope of the act. Among those
facts are: public statements by law enforce-
ment officials relating to an ongoing or con-
templated investigation; returns of subpoenas
and search warrants against subjects or other
persons from whom the subject could reason-
ably be expected to learn of the subpoenas or
search warrants; public statements by sub-
jects or persons associated with subjects; ar-
rests of subjects or persons associated with
subjects; grand jury investigations of which
subjects and/or the general public are aware;
and any other incident or statement that
brings the existence of an investigation to
public attention.

The second circumstance where an agency
is not required to acknowledge the existence
of specific requested documents corcerns
FOIA requests for informant records main-
tained by a criminal law enforcement agency
under an informant’s name or personal identi-
fier, The authority provided under subsection
1802(a)(2), however, is limited to those in-
stances in which the request for such inform-
ant records is from a third party who specifi-
cally requests them by the informant's name
or personal identifier. Moreover, an agency
must acknowledge the existence or nonexis-
tence of such records when the informant's
status as an informant has been “officially
confirmed.”

In referring to a similar provision in S. 774,
the Senate Judiciary Committee noted the ob-
vious limitations of the exclusion authonty thus
permitted: “Where the requester is the inform-
ant himself, or a third-party who describes the
responsive records without reference to the
informant’'s name or personal identifier, the
records are subject to ordinary consideration
under the provisions of the FOIA.” (S. Rept.
98-221 at 25))

The third so-called Glomar provision under
section 1802 applies to classified FBI records
pertaining to foreign ‘intelligence or counterin-
telligence—as defined in Executive Order
12333—or international terrorism—as defined
in the Foreign Intelligence Surveillance Act—
but only to the extent that the fact of the ex-
istence of such records itself remains properly
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classified information. Like the first part of this
section, subparagraph {a)(3) permits noncon-
firmation of the investigatory status of specific
individuals or incidents in the context of activi-
ties regarding foreign intelligence, counterin-
tefligence or international terrorism. But it
gives no new substantive withholding authority
since it applies only to FBI records that are
properly classified as national security infor-
mation and, therefore, already exempt from
disclosure pursuant to exemption (b)(1) of the
FOIA.

Agency actions pursuant to these provi-
sions, like agency determinations to withhold
acknowledged records pursuant to subsection
(b) of the FOIA, are subject to de novo judicial
review. The manner in which the Federal
courts will review agency refusals to acknowl-
edge or deny the existence of records under
these provisions has already been well-estab-
lished in the leading “glomarization” case in-
volving the CiA. Gardels v. CIA, 689 F. 2d
1100 (D.C. Cir. 1982) and Phillippi v. CIA 546
F.2d 1009 (D.C. Cir. 1976).

'In effect, to paraphrase the D.C. Circuit, the
situation is as if the requester had requested
and been refused permission to see a docu-
ment which says either *Yes, we have records
related to the subject of the request” or “No,
we do not have any such records.” 546 F. 2d
at 1012.

When the Agency’s position is that it can
neither confirm nor deny the existence of the
fequested records, there are no relevant doc-
uments for the courito examine other than
the affidavits which explain the Agency's re-
fusal. Therefore, to fulfill its congressionally
imposed obligation to make a de novo deter-
mination of the propriety of a refusal to pro-
vide information in response to an FOIA re-
quest, the district court may -have to examine
classified affidavits in camera and without par-
ticipation by plaintiff's counsel.

Before adopting such a procedure, howev-
er, the district court should attempt to create
as complete a public record as is possible.
This would require the Agency to provide a
public affidavit explaining in as much detail as
is possible the basis for its claim that it can be
required neither to confirm nor to deny the ex-
istence of the requested records. The Agen-
cy’s arguments should then be subject to test-
ing by the requester, who should be allowed
to seek appropriate discovery when necessary
to clarify the Agency’s position or to identify
the procedures by which that position was es-
tablished. Only after the issues have been
identified by this process should the district
court, if necessary, consider arguments or in-
formation which the Agency is unable to make
public. Id. at 1013.

If the district court should decide that the
Agency's refusal to confirm or deny the exist-
ence of the requested records is unjustified,
the standard Vaughn procedures, including
preparation of a detailed index to the request-
ed records, if any, would then apply. (id. at
1013-1014, n.7)

Of course, the extent to which the Agency
can neither confirm nor deny the existence of
particular records is limited by otherwise avail-
able “official confirmation” of the facts which
this response is intended to avoid revealing.
See Id. at 1014 text and notes 9-12, where
the Government was forced to retreat from its
original refusal to confirm or deny any invoive-
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ment with the Glomar Explorer by its disclo-
sures in a tax case.

"The requester’s discovery can focus on the
relationship between confirmation or denial of
the existence of records and the disclosure
which the agency seeks to prevent, as well as
the process by which the agency seeks to
prevent, as well as the process by which it
was determined that confirming or denying the
existence of the requested records would
cause that disclosure. (Id. at 1014, n. 12)

Agencies are required to maintain records in
such a manner as to ensure that in process-
ing FOIA requests, such publicly demonstrable
facts are a part of the administrative delibera-
tion over the status of records. Requesters
whe present such publicly demonstrable facts
to an agency are to receive due consideration
or reconsideration of their requests within the
administrative process. A showing by a re-
quester that an agency had in its possession
such publicly demonstrable facts, but withheld
records from normal search and review proc-
esses without justification will raise a strong
inference of an arbitrary and capricious with-
holding under 5 U.S.C., 552(a)(4)(F). ! .

It is important to note that the provisions in
section 1802 regarding law enforcement
records were derived from a draft bill which
was the subject of negotiations between the
Department of Justice, and the House Gov-
ernment Operations Subcommitiee on Gov-
ermment Information, Justice, and Agriculture
earlier this year. During the course of these
negotiations, the Department agreed that their
implementation, as now provided by section
1802, would require that a notice of the. au-
thority to refuse to confirm. the existence of re-
quested records be included in every-FOIA re-
sponse by agencies permitted to exercise
such authority.  The other body adopted this

. provision with the explicit understanding of the.

amendment’s sponsors that such notice would
be required. : .

The intention of the sponsors was that the
notice to be included as a standard paragraph
in responses to all FOIA requests to. such
agencies would be- similar, if not identical to,
the following language negotiated” between
the Department of Justice and the House sub-
committee; ’

Requesters should be aware that in cer-
tain circumstances, pursuant to 5 U.S.C.
552(c), criminal law enforcement agencies
are not required to acknowledge the exist-
ence of (1) records concerning an ongoing
and undisclosed criminal investigation; (2)
Informant records maintained under an in-
formant’s name or personal identifier; or,
(3) classified records of the FBI pertaining
to foreign intelligence, counterintelligence
or international terrorism investigations, in
response to a FOIA request. Actions pursu-
ant to 5 U.S.C. 552(c), like agericy determi-
nations to withhold acknowledged records
bursuant to 5§ U.S.C. 552(b), are subject to
de novo judicial review,

Mr. QUILLEN. Mr. Speaker, I yield
2 minutes to the gentleman from N ew
York [Mr. ScHEUER], and I am happy
to go across the aisle to do that.

(Mr. SCHEUER asked and was given

" permission to revise and extend his re-

marks.)

Mr. SCHEUER. Mr. Speaker, 1
thank the gentleman very much for
yielding this time.

I want to congratulate the majority
leadership, the Speaker, the majority
leader, the gentleman from Texas
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[Mr. WRIGHT], especially the gentle-
man from New York [Mr. RangeL],
the chairman of this committee who
has done such a superb job.

I especially want to thank my col-
league, the gentleman from New York,
[Mr. BEN GiLMAN], who has served on
this committee with me for the last 15
years or so and has rendered an abso-
lutely outstanding level of able, dedi-
cated, conscientious and informed
service on that committee,

This is a truly nonpartisan effort, a
brilliant example of how well this two-
party House can work when it sets its
mind to it. I congratulate all con-
cerned on both sides of the aisle.

I am particularly pleased that this
bill represents more than an effort at
enhanced law enforcement, because
we have seen that can never be the
whole. answer. We know that eradi-
cation is helpful. We must keep up our
efforts to stamp out the crops in the
fields. We know that interdiction at
the borders is essential. We know that
control in our cities is an effort that
we must continue; but the fact is that
it has not solved the problem. .

We know now and we have been in-
formed by tough law enforcemient offi-
cials at the Federal, State, and loeal
levels, that if we want to turn off this
awful curse that has blighted our land,
we have got to change behavior among
the youth of America through a com.
prehensive drug education program.
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Mr. PEPPER. Mr. Speaker, for pur-
poses of debate only, I yield 1 minute
to-the able gentleman from California,
[Mr, PANETTAL,

(Mr. PANETTA asked and was given
permission to revise and extend his re-
marks.) ) )

Mr. PANETTA. Mr. Speaker, 1 rise
to support the rule on the bill before
us. I particularly warit to discuss s pro-
vision which will provide needed nutri-
tion assistance to the homeless. Many
of those wham this provision would
assist are victims of drug abuse, In
1984, the Department of Health and
Human Services estimated that from
one-half to two-thirds of the homeless
population suffered from a combina-
tion of drug or alechol abuse and
mental illness,

This amendment will allow homeless
persons to give, on a voluntary, non-
compulsory basis, some of their food
stamps to emergency shelters and
soup kitchens that provide them with
meals. In addition, private food estab-
lishments would be allowed to con-
tract with the States to provide food
to the homeless at reduced prices.

To ensure that homeless persons are
not requested to contribute excessive
amounts of food stamps, the voluntary
payment may not exceed the average
cost of the food contained in the meal
provided by the shelter.

A similar provision was approved by
the other body on September 217, 1986.
The amendment was introduced by
the chairman of the Senate Budget

October 8, 198,

Committee and sponsored by a coalj
tion of Republicans and Democratg in
that body, including the majority:
leader. The version before us today in-
cludes several technical corrections:

meals with food stamps. '
This homeless provision is an impor-.

tant addition to.our arsenal in the

fight against drug abuse and hunger;

Budget Office estimates no cost to the'
provision. .

By approving this, we will build on.
an important reform which we oh.:
tained last year in the Food Security.
Act of 1985—Public Law 99-198. That.
law required homeless persons to b
allowed to apply for food stamp.
Since by definition a homeless perso :
does not have a kitchen in which to
prepare meals, this provision gives the:
homeless the option to pay for their-
meals at homeless centers.’ -

This provision also shows how we;,

ing. The glue that holds us together is-:
the commitment which we share with. -
each other. This provision plays. a™
small part in helping the homeless re-

enter with dignity this community of. -
shared commitment. ' )

Mr. QUILLEN. Mr. Speaker, I yield
1 minute to the gentleman from Idaho
[Mr. Crargl. -

(Mr. CRAIG asked and was given
pbermission to revise and extend his re-
marks.)

Mr. CRAIG. Mr. Speaker, I thank
the gentleman for yielding time to me,

Mr. Speaker, I think that my col-
leagues here in the House today have
sensed the urgency of this legislation
and its importance at a time when this
Nation faces what under any descrip-
tion has to be called a national crisis, .

Many of us who live in rural West-
ern States, rural conservative Western
States; oftentimes find ourselves
thinking that we are exempt from the
problems of the big city. That is
simply not the case. In the past sever-
al years the kinds of drug busts that
have occurred in my State of Idaho
that involved heroin and cocaine have
shocked the populace of that State.
They did not believe that it existed in
Idaho.

Mr. Speaker, it exists in Idaho, it
exists in' every State in the Nation,
and it has to be our No. 1 social prob-
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